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CALIFORNIA\DEPARTMENT OF EDUCATION
COMPLIANCE INVESTIGATION CASE S-0456-08/09
EVIbENTIARY SUMMARY

Pajaro Valley Joint Unlﬂed School
(Complainant/Parent) ! District
(Public Education Agency)

John Ellis Dorma Baker

(Investigator) (Superintendent)
5 Santa Cruz
(County)
ALLEGATION CITATION

| .
1. Failure to hold an.individuali; i:ed education California Education Code
program (IEP) team meetmc) within 30 days (EC) Section 56343.5
of parent request
2. Failure to adhere to the 15- d]ay tlmeline for  EC Section 56321(a)
the development of the prop :;sed
assessment plan ,

3. Failure to have an IEP in eff \ct for a child Title 34, Code of Federal
with a disability at the beginring of the Regulations (34 CFR) Section
school year [allegation closkd] 300.323(a) [citation closed]
; .
4. Failure to provide a free and appropriate 34 CFR Section 300.101
~ public education [allegation ladded] [eitation added]

H
L

METHOD OF INVESTIGATION

Telephone interviews were condbcted with the Complainant on January 23 and
February 25, 2009. The District falled to respond to e-mail messages sent on
February 6 and 24, 2009, and te!ephone voicemail messages on February 26
and 27, 2009, were not returned! All documentation submitted by the parties was
reviewed in the preparation of thiq report
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, g
Allegations one and two were ihvestigated together since the evidence is the
same. !

Allegation three was deleted arfpd allegation four added to more closely reflect the

Complainant's concern.
|

ALLEGATIONS ONE AND TWO
Position of the Parties |

1. In the letter received on Deciiember 19, 2008, the Complainant alleges:

On September 11, 2008,i { made a formal written request to {[Name]),
a SELPA [Special Educztion Local Plan Area] employee . . . for an
IEP meeting to be held for [Student] . . . On September 16, 2008, |
wrote to [Principal] . . . tc| request that [Student] be assessed in all
areas of suspected disablility . . . On November 13, 2008, | attended

an IEP meeting . . . g
2. The January 29, 2009, respcibnse letter the District states:

| .
The informal conference imeeting was held on September 9, 2008
which indicated that [Student] should enroll in his school of
residence . . . In addition to this request the district agreed to
provide an early triennial ko determine his current educational

needs. ...’

.An |IEP Team Meeting N Itice was sent to [Student’s] parents on .
September 26, 2008. Parints did not sign the Notice of Team
Mesting and the form wa3 not retumed to the SELPA office. . . .
Contact with the parent was established on October 1, 2008.
Parents were asked if they received and retumed the Notice of IEP
Meeting form . . . the parents indicted (sic) that they did not have
time to discuss setting upithe IEP .. . and that they had a meeting
with the superintendent of the school district. Meeting with the
superintendent resulted in an agreement to contact previous
educators that worked with [Student] to review his academic
progress and determine if. he could be considered for a lesser (sic)
restrictive academic setting . . .

|
Evidence -

3. The letter from the Complainant to the SELPA dated September 11, 2008,

states, in pertinent part, “The ffollowing is a FORMAL _REQUEST for, and
CONSENT for an evaluation In all pertinent areas of disability for an IEP.
|
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4. The letter dated September"s 2008, from the Complainant to the [Principal)
states in part: i

. | feel you must be mformed of the formal request for an IEP /
and assessments for [Student]. . . . we . . request assessments in -
the following areas, in addition to what the District feels is an area
of suspected disability.

1. Speech, language and communication assessment . . . with a
functional communicétion component. :

2. Social and Emotional! lassessment

3. Adaptive Functioning evaluation

4. Cognitive Assessmert . .

5. The student's assessment pian dated October 17, 2008, signed by the
Complainant, includes plansifor assessment in the following areas:

HEALTH/DEVELOPMENT . . . PERCEPTUAL/MOTOR ABILITY. ..
GENERAL COGNITIVE ABILITY .. . ACADEMIC/PRE-ACADEMIC
PERFORMANCE . . . CCMMUNICATION DEVELOPMENT . . .
SOCIAL/EMOTIONAL/BE"HAVIORAL DEVELOPMENT . . . SELF-
HELP/ADAPTIVE SKILL

6. The November 13, 2008, IEF? states in the, “Supplemental Page”:

|
An |[EP meeting was held| to discuss placement and results of
psychoeducational reports. Assessment reports were reviewed. A
report from a behawor cchisultant was received. . . . Services were
recommended . :

State Requirements '
EC Section 56345.5 reads: |

A meeting of an lndlwduallzed education program team requested
by a parent to review an mdlwduallzed education program pursuant
to subdivision (c) of Secttpn 56343 shall be held within 30 days, not
counting days between ttie pupil's regular school sessions, terms,
or days of school vacation in excess of five schooldays, from the
date of receipt of the pare'nt's written request.

EC Section 56321(a) states in prfertment part:

If an assessment for the development or revision of the
individualized education girogram is to be conducted, the parent or
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guardian of the pupil she‘!pll be given, in writing, a proposed
assessment plan within I€15 days of the referral for assessment .. . "

| EC Section 56344(a) states in part:

|
An individualized education program required as a resuit of an
assessment of a pupil s jall be developed within a total time not to
exceed 60 days . . . from the date of receipt of the parent's written
consent for assessment , . .

Findings of Fact

The Complainant requested oor[nprehensive assessments and an IEP in each of
two letters to the District dated -September 11 and 16, 2008, respectively.
Allowing five days for mail delivery, the District would have received the initial
request from the parent on Sepiember 16, 2008. Fifteen days from

September 16, 2008, would have been October 1, 2008. The District provided
the Complainant with a plan for assessment in all suspected areas of disability on
October 17, 2008, 31 days following the written request. '

As required by EC Section 56344(a), an IEP meeting pursuant to a request for
assessment would need to occur within 60 days of the District's receipt of the
Complainant’'s consent for assessment. The Complainant consented to the
assessments on October 17, 20b8. The November 13, 2008, |EP was convened
27 days after the District's receipt of the Complainant's consent for assessment.

Conclusions ;

Allegation One

The District met the requiremenis of EC Section 56345.5. The September 6 and
11, 2008, requests for IEP meetings were each made in conjunction with
requests for comprehensive assfssments. Evidence is not conclusive that the
Complainant made requests for JEP meetings that were distinct from the
coinciding requests for assessments. Therefore, evidence is not conclusive as to
whether the 30 day time line for convening an IEP meeting, as required by EC
Section 56345.5, or the 60 day time line, as required by £C Section 56344(a),
would apply. The District converled an IEP meeting within 60 days after receiving
the Complainant’s written consent for an assessment. The District is in

compliance. 5

Allegation Two

The District failed to meet the refjuirements of EC Section 56321(a). The District
provided the Complainant with a!plan for assessment in all suspected areas of
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disability on October 17, 2008, 131 days from receipt of the Complainant’s initial
written request. The Dlstrlct Is‘ out of compliance.

ALLEGATION THREE

|
i
|
I
1

Position of the Parties

7. In the letter received on Dec"ember 19, 2008, the Complainant alleges:

August 2008 Mother enrolled [Student] at [School]. Mother received a
phone call from the school saying that [Student) could not start the
next day since he had ar| active IEP . . . Parents are requesting
reimbursement for the sslrvnces and compensatory education outlined
below due to the dxstnct’% failure to offer an IEP meeting, a tlmely
assessment plan and mt«brlm placement prior to October. .

8. In the January 29, 2009, resbonse letter the District states:

The family initially receivid Special Education services through the
[District] for [Student] as 4 preschooler. His most recent enroliment
in the school district accdrdmg to his home address and limited
attendance was at [Schobl]. For portions of the 2006-2007 and
2007-2008 school year hb attended a private school. He continued
for a brief time to recelve|Spec|a| Education Services via the ISP
[Individualized Service Ptbn] with the [District].

When [Studenf] returned ‘Lo the public school system we attempted
to initiate an Interim Placément for him based on his most recent
attendance in a Special Education classroom at [Name] Preschool.
Parents disagreed with the Interim placement. . . . The final
mutually agreed upon Adtninistrative Placement meeting was held
on October 17, 2008. . . . Parents disagreed with the Interim
Placement. .. . An IEP meetlng was held on November 13, 2008 to
review truenmal assessment, goals and objectives on services were
reviewed. Parents did not|sign the IEP. . . . A follow-up IEP was
conducted on November B5 to review and revise goals and
objectives and to hear the results of a private behavioral specialist's
assessment. Parents did hot sign the November 25" [2008,] IEP
until January 9, 2009 . . . &nd [Student] was placed in a special

education classroom at [School]

#8/12
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Evidence

9. The “[DISTRICT] ENROLthENTIEMERGENCY CARD submitted by the
Complainant to the District is undated.

10. The March 4, 2009, letter frém the District to the investigator states in part,
“9/8/08, Parent enrolled student in General Education at [School]. Parent did
not sign the emergency card. . . . Began school at [Schooll”

11. The September 10, 2008, “§UMMARY OF INFORMAL CONFERENCE OR
MEETING," signed by two program specialists but not the Complainant,
states in part: !

The purpose of this mtg. [meeting] is to clarify parents’ intentions of
enrolling [Student] back into a district program . . . District agrees to
provide an early triennialassessment to determine his current
educational needs; cognitive, academics, speech, OT [and] social-

emotional areas will be afidressed in this evaluation.
|

12. The October 17, 2008, "INTL*ERIM PLACEMENT IN SPECIAL EDUCATION,”
form indicates that the studeht's case manager requested an interim
placement, approved by the Special Education Administrator/Designee and
not consented to by the Comiplainant, recommends placement in a, “Special
Class” with, “Designated Insjructional Services . . . OT [occupational] therapy]
3[0] minutes per wk [week] sma]ll] grfoup] . . . Speech Language 2 x [times]
[per] week [for] 30 minutes sina[ll] g[roup]”

13. The November 13, 2008, IEF;". continued on November 25, 2009 and signed
by the Complainant on January 9, 2009, states in pertinent part;
1

An IEP meeting was held!to discuss placement and results of
psychoeducational reports. Assessment reparts were reviewed. A
report from a behavior cohsultant was received. . . . Services were
recommended . . . : '
SPECIAL EDUCATIONPLACEMENT AND RELATED SERVICES
. ... Specialized Academit Instruction . . . Separate Class SDC 1 x
[time] /Daily 300 mins [mihutes] total . . . Start: 11/14/[November 14,]
2008 . .. Language and Speech . . . Separate Class Pull Out-Small
Group 2x/Wk 30 minutes total . . . Start 11/14/2008
i )

14. The District 2008-09 school cialendar shows school begins on
August 13, 2008, and differentiates student days from non-student

" days.
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. ‘ |
State and Federal 'Reggireme& ts

34 CFR Section 300.101 stateti in pertinent part, “A free and appropriate public
education must be available to rall children residing in the State between the ages
of 3and 21 . ,

EC Section 56346(f) states in p#ertment part

. if the local educatlon agency determlnes that the proposed
spemal education progrem component to which the parent does not
consent is necessary to brovnde a free appropriate pubhc educatlon

to the child, a due proces ss hearing shall be initiated .
g

Findings of Fact

The District acknowledges it prdwded special education services to the student
as a preschool student before tive Complainant enrolled him in a private school in.
fall 2006. Evidence indicates th4t as a resident of the District, the Complainant
attempted to re-enroll the studeht in the District on September 8, 2008. The
emergency information provided by the Complainant to the District is undated.

|
The informal conference meetlrg report of September 10, 2008, does not provide
an offer of interim placement ant services and recommends assessments to
determine the student's current educatlonal needs in the cognitive, academic,
speech, OT, and socnal-emotloral areas, Evidence also indicates that the
District's October 17, 2008, offef of an interim special class with the related
services of small group speech therapy for 30 minutes twice weekly and small
group OT for 30 minutes once vi}eekly was not consented to by the Complainant.

The November 13, 2008, IEP, c“;zntinued on November 25, 2008, offers the
student 300 minutes per day of $pecialized academic instruction and language
and speech services for 30 mlnutes twice per week.

The Dlstnct's October 17, 2008 ffer of an interim offer of a FAPE was made 37
days following September 10, 2008. The District calendar indicates that between
September 10, 2008, and October 17, 2009, counting only student days, there
were 5.6 student weeks of schoul

a FAPE made October 17, and November 13 and 25, 2008, until

January 9, 2009, and that the District failed to file for due process pursuant to £C
Section 563469(f). Evidence indcates that the student began school on

January 21, 2009. Between Sepiember 10, 2009, and January 21, 2009, there
were 14.6 weeks of school.

Evidence indicates that the CorrEslamant did not consent to the District's offers of
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Conclusion ,

The District failed to meet the rrhqulrements of 34 CFR Section 300.101.
Evidence indicates that the Dsslnct aware that the student required special
education and related services, failed to make an offer of a FAPE for 37 days
following September 10, 2008 the first documented attempt to consider is the
students re-enroliment in the District. Evidence also indicates that after the
Complainant declined to conset to offers of a FAPE made on October 17 and
November 13 and 25, 2008, thel District failed to file for due process pursuant to
EC Section 56346(f). Evidence indicates that the student was not provided a
FAPE for a total of 14.6 weeks between September 10, 2008, and January 21,
2009, when the student began necewmg services. The District Is out of
compliance. \

REQUIRED CORRECTIVE ACTIONS:

Allegation One:

1. On or before April 15, 20{)9, the Superintendent shall send a
memorandum to the Direttor of Special Services that includes: (1) the
District's directive that stdff comply with EC Section 56321(a); (2) the text
of EC Section 56321(a); and (3) an explanation of the specific process for
ensuring compliance witti £C Section 56321(a). The memorandum shall
indicate when an assessiment is requested, the parent/guardian shall be
given in writing, a prOpos’ed assessment plan within 15 days of the written
referral for an assessmedt or a formal pnor written notice letter containing
all of the essential elemets specified in 34 CFR Section 300.503(a). The
memorandum shall ackndwledge that the assessment process is initiated
when any request, writter! or verbal, is made. Acceptable evidence would
include a copy of the merhorandum signed by the Superintendent and
addressed to the Dlrectorl of Special Services.

Allegation Three

2. On or before May 15, 20d9 the District shall provide evidence that it has
reimbursed the Complainant for compensatory services of up to 28 hours
of one to one specialized Bcademic services provided by a special
education teacher, and up to 5.5 hours of speech and language services
provided by a licensed spgech theraplst The special education teacher
and speech therapist shajl be qualified in accordance with Title 5
California Code of Reguleitions Section 3001(y). Acceptable evidence
would include a letter from the district indicating the number of hours of
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‘speclallzed academic selrvnces and speech and language services that
have been reimbursed and a copy of the check for the reimbursement.

3. The District shall also prbvnde evidence on or before May 15, 2009, that a
- compensatory service plan has been developed and incorporated into the

student’s IEP to provide 73 hours of one to one specialized academic
instruction and 14.5 houils of speech and language services, less the
number of hours of eachiservice to be reimbursed to the Complainant.
Compensatory services inay be provided after school, on weekends and,
in whole or in part, by a rLonpublvc agency(ies). The plan for compensatory
services shall name the provider(s) beginning date, frequency, length of
sessions, and location ofiservices. Acceptable evidence would include a
copy of the IEP, consented to by the Complamant that includes the
compensatory service pl.hn
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