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,

If you have questions regarding the corrective actions, please contact the administrator
listed above. If compliance is d'~termined in this investigation and no corrective actions
are requíred, consider this casej closed.

i, .
Pursuant to Title 5, California! Code of Regulations Section 4665, either part may
request a reçonsideration: '

(a) Within 35 days of reci~ipt of the Department investigation report, either
part may request recon:~ideration by the Superintendent. The request for
reconsideration shall designate the finding(s), conclusion(s), orcorrective
action(s) in the Departm~nt's report to be reconsidered and state' the
specífc basis for reconsil~ering the designated tinding(s), conclusion(s) or
corrective action(s). The tequest for reconsideration shall also state
whether the findings off*t are incorrect and/or the law is misapplied.

(b) Within 35 days of the ~eceipt of the request for reconsideration, the
Superíntendent or his or ~er designee may respond in writing to the
parties modifying the spetific finding(s), conclusion(s), or corrective .
action(s) for which recon~ideration is requested, or denying the request for
reconsideration. Pendingithe Superintendents reconsideration, the
Department report remai~s in effect and enforceable.

ì

A request for reconsideration ¡must be postmarked 35 days from the receipt
of the investigatory report Re~onsideration requests should be sent to the
above mentioned address. '

If you have any questions regar~jng this report, please contact Focused Monitoring and
Technical Assistance Unit ThreeJ1 at 918-327-6966.

Sint:reiy, ,?
(/ ~~¿¿' /u.~. k~):1~/je:~ . ..
Mary Hudler, Director
Special Education Division

MJH:jtj
Attchment

i

cc: Ray Houser, Direcor, Sp~ial Services,. Pajaro Valley Joint Unified SchoolDistrct i
pea. Pretzer, Director, Pa;F-ro Valley Joint Unifed Special Education Loea' PlanArea i

,
,
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CALIFORNJA¡DEPARTMENT OF EDUCATION
COMPLIANCE ItIVESTIGA TlON CASE 5-0456-08109

EVitJENTIARY SUMMARY
i
,

,. .

Francesca and Ariel Martinei
(Complainant/Parent)

Pajaro Valley Joint Unified School
District
(Public Education Agency)

294 Green Yaney Road
WatsonvileJ CA 95076
(Address)

Alex Martnez
(Student)

John Ells
(Investigator)

Dorma Baker
(Superintendent)

Santa Cruz
(County)

,
;

th.
,

ALlEGA TlON CITATION
!

1. Failure to hold an. individualj;~ed education
i

program (IEP) team meetin£1 within 30 days
of parent request ¡

California Education Code
(EC) Section 56343.5

2. Failure to adhere 10 the 15-djgy timeline for

the development of the prop.psed
assessment plan '

EC Section 56321(a)

3. Failure to have an IEP in effelct for a child
with a disabilit at the beginr~ng of the
school year (allegation clos~d)

4. Failure to provide a free and! appropriate
public education (allegation Iødded)

Title '341 Code of Federal
Regulations (34 CFR) Section
300.323(a) (citation closed)

34 CFR Section 300.101
(citation added)

;

L

METHOD OF 'INVESTIGATION i

Telephone interviews were cond~cted with the Complainant on January 23 and
February 25, 2009. The Distnct ltiled to respond to e-mail messages sent on
February 6 and 24, 2009, and telephone voicemail messages on February 26
and 27, 2009, were not returned! All documentation submitted by the parties was
reviewed in the preparation of thIs report..

!

i
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i

Allegations one and two were i~vestigated together since the evidence is thesame. '
,
,

Allegation three was deleted ar~d allegation four added to more closely reflct the

Complainant's concern. ¡l ,
ALLEGATIONS ONE ,AND m!

Position of the Partes ,

¡

j.

1. In the letter received On Declember 19. 2008. the Complainant alleges:i .
i

On September 11, 2008,1 ¡ made a fonnal written request to (Name),
a SELPA (Special Educal;on Local Plan Areal employee. . . for an
IEP meeting to be held f6r (StudentJ . . . On September 16, 2008, i
wrote to (Principal) . . . tcj request that (Studentl be assessed in all
areas of suspected disa~;rty ; . . On November 13, 2008, i attended
an IEP meeting. . . ¡

;
;

2. The January 29, 2009, resp(~nse letter the District states:
i

The informal conference meeting was held on September 9, 2008
which indicated that (Stu~enti should enroll in his school of
residence. . . In addition to this request t~e distríct agreed to
provide an early trìennial ~o determine his current educationaled, ine s.... ¡

i

,An IEP Team Meeting N~tice was sent to (Student's) parents on
September 26,2008. Padents did not sign the Notice of Team,
Meeting and the form wa~ not returnd to the SELPA offce. . . _
Contact with the parent ~s established on October 1, 2008.
Parents were asked if the~ received and returned the Notice of IEP
Meeting form. . . the parents indicted (sic) that they did not have
time to discuss setting uPÎ the IEP . . . and that they had a meeting
with the superintendent of the school district. Meeting with the
superintendent resulted in an agreement to contact previous
educators that worked with (Student) to review his academic
progress and detennine ~ he could be considered for a lesser (sic)
restñctive academic settirig . . .

!Evidence . ;
!i .3. The letter from the Complainilnt to the SELPA dated September 11, 2008,

states, in pertinent part, "The~ollowing is a FORMAL REQUEST for, and
CONSENT for an evaluation In all pertinent areas of disabilty for an IEP.
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,

4. The letter dated September!16, 2008, from the Complainant to the (Principal)
states in part: :i .

. . . I feel you must be inrormed of the formal request for an IEP
and assessments for (St:~dentl . . . we . . . request assessments in
the following areas, in a~drtion to what the Distríct feels is an area
of suspected disabilit. ; ,

1. Speech. language an~ communication assessment. . . with a
functional communica,lion component.

2. Social and Ernotional!assessment
1

3. Adaptive Functioning ¡evaluation

4. Cognrtive Assessmerl . . .
I

,

5. The student's assessment p1an dated October 17, 2008, signed by the
Complainant, includes planslfor assessment in the following areas:

HEAL TH/DEVELOPME~~ . . . PERCEPTUAUMOTOR ABILITY. . .
GENERAL COGNITIVE ABILITY. . . ACADEMlC/PRE-ACADEMIC
PERFORMANCE... CclMMUNICATION DEVELOPMENT...
SOCIALÆMOTIONAUBEfHA VIORAL DEVELOPMENT. . . SELF-
HELP/ADAPTIVE SKILU~ . . . .

i

6. The November 13, 2008, IEP; states in the, "Suppleméntal Page":
i

An IEP meeting was heldl to discuss placement and results of
psychoeducatìonal repo~. Assessment reports were reviewed. A
report from a behavior cchsultant was received. . . . Services were
recommended. . . .. ,

State ReQuirements

EC Section 56345.5 reads:

A meeting of an individualized education program team requested
by a parent to review an ìrlividualized education program pursuant
to subdivision (c) of Sectipn 56343 shall be held within 30 days, not
counting days ~etwen ttle pupil's regular school sessions, terms,
or days of school vacation in excess of fie schooldays, from thei .
date of receìpt of the par~nts wntten request.

lEC Sectin 56321 (a) states in pr.rtinent part:

If an assessment for the ~evelopment or revision of the
individualized education Wogram is to be conducted, the parent or

!
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Compliance Case S-0456-08/C~Page 4 of 9 ¡
;
i

guardian of the pupil sh~II be given, in writing, a proposed
assessment plan within n 5 days of the referral for assessment. . . "

I

EC Section 56344(a) states' in ~art:. ,
i

An individualized educatron program required as a result of an
assessment of a puprl sHall be developed within a total time not to
exced 60 days - . . frorr the date of reCeipt of the parent's writen
consent for assessment f . .

I
I

IFindings of Fact
,

The Complainant requested coLprehenSive assessments and an IEP in each of
two letters to the District dated =September 11 and 16, 2008, respectively.
Allowing five days for mail delivery, the District would have received the initial
request from the parent on September 16, 2008. Fifeen days from
September 16,2008, would ha\- been October 1, 2008. The Distnct provided
the Complainant with a plan for !assessment in all suspected areas of disabilty on
Octoer 17,200,31 days foltling the wrien reqt.

As required by EC Section 56344(a), an IEP meeting pursuant to a request for
elssessment would need to occur within 60 days of the District's receipt of the
Complainant's consent for asseksment. The Complainant consented to the
assessments on October 17, 2Cpa. The November 13,2008, IEP was convened
27 days after the District's receipt of the Complainant's consent for assessment.

Conclusions

A"~Qation One
i
,

The District met the requiremen'ls of EC Section 56345.5. The September 6 and
11, 2008, requests for i EP meetings were each made in conjunction with
requests for comprehensive assl=ssments. Evidence is not conclusive that the
Complainant made requests for ~EP meetings that were distinct from the
coinciding requests for assessm~nts. Therefore, evidence is not conclusive as to
whether the 30 day time line for bonvening an IEP meeting, as required by EC
Secion 56345.5, or the 60 day time line, as required by EC Section 5634(a),
would apply. The District conve~ed an IEP meeting within 60 days after receiving
the Complainant's wren conse~t for an assessment. The Distrct is in
compliance.

A"~ation Two

¡

The District failed to meet the re~uirements of EC Section 56321 (a). The District
provided the Complainant with a' plan for assessment in all suspected areas of
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disabilty on October 17, 2008,131 days from receipt of the Complainant's initial
writen request. The District is! out of compliance.

,
,
l.

ALLEGA nON THREE

Position of the Partes
i
ì

7. In the letter received on De~ember 19. 2008, the Complainant alleges:

August 2008 Mother enr611ed (Student) at (School). Mother received a
phone call from the schopl saying that (Student) could not start the
next day since he had arl active IEP . . _ Parents are requesting
reimbursement for the s~rvices and compensatory education outlined
below due to the dìstrict~ failure to offer an IEP meeting, a timely
assessment plan and intll"im placement prior to October. . . .

8. In the January 29. 2009. resPon~ lett the District states:
i

The family initially receiv~d Special Education services through the
(District) for (Student) as ~ preschooler. His most recent enrollment
in the school district accdrding to his home address and limìted
attendance was at (Schohi). For portions of the 2.006-2007 and
2007-2008 school year he attended a private schooL. He continued
for a brief time to receive ¡Special Education Servces via the iS?
(Individualized Service pi~nl wih the (District).

,

When (Student) returned ~o the publíc school system we attempted
to initate an Interim Plac$menl for him based on his most recent
attendance ina Special EjducatJn classroom at (Name) PreschooL.

Parents disagreed with tl"e Interim placement. . . . The final
t

mutually agreed upon Adtninistrative Placement meeting was held
on October 17, 2008. . . . ¡Parents disagreed with the Interim
Placement. _ . . An IEP m~ting was held on November 13. 2008 to
review triennial assessmdnt, goals and objectives on services were
reviewed. Parents did notlsign the IEP. _ . _ A follow-up IEP was
conducted on November ~5 to review and revise goals and
objecties and to hear theJ results of a private behavioral specialist's
assssment. Parents did hot sign the November 25th (2008,) IEP
unti! January 9, 2009 . . . ~nd (Student) was placed in a special
education classroom at ($chool).

!
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Evidence

9. The U(DlSTRICT) ENROLL~~ENTIEMERGENCY CARD submitted by the .
Complainant to the District is undated.

!

10. The March 4,2009, letter fr~m the District to the investigator states in part,
"9/8/0B, Parent enrolled stu~ent in General Education at (Schoolj. Parent did
not sígn the emergency carc~. . . . Began school at (School)"

,
¡

11. The September 10,2008, 1'$UMMARY OF INFORMAL CONFERENCE OR
MEETING," signed by two program specialists but not the Complainant,
states in part: :

The purpose of this mtg.lmeetingJ is to clarify parents' intentions of
enrollng (Student) back iiito a district program. . . District agrees to
provide an early triennialfassessment to determine his current .

educational needs; cogn.rve, academics, speech, OT randJ social-
emotional areas will be aödressed in this evaluation.

i

12. The October 17, 2008, "INT~RIM PLACEMENT IN SPECIAL EDUCATION,"
form indicates that the student's case manager requested an interim
placement, approved by the !Special Eçlucation Administrator/Designee and
not consented to by the C~rr,plainant, recommends placement in a, "Special
Class" with, "Designated Ins'tructional Services. . . OT (occupational) therapy)
3(OJ minutes per wk (week) smarllJgrloup) . . . Speech Language 2 x (times)
(per) week (forJ 30 minutes slnariii g(roupt

;! ,
13. The November 13, 2008, IE~. continued on November 25, 2009 and signed

by the Complainant on Janui~ry 9, 2009, states in pertinent part;¡ ,
!

An IEP meeting was held i to discuss placement and results of
psychoeducational repOi1~. Assessment report w~re reviewed. A
report from a behavior cohsultant was received. . . . Servìces were
recommended. . . ¡

I
,

SPECIAL EDUCATIONP1ACEMENT AND RELATED SERVICES
. .. Specialized Academit Instructin. . . Separate Class SDC 1 x
(time) IDaily 300 mins rmí~utesi total. . . Start: 11/14/(November 14,)
2008 . .. Language and Speech . . . Separate Class Pull Out-Small
Group 2x1k 30 minuts lotal . . . Start 11/14/2008

!
,

14. The Distrct 2008-09 school cilendar shows school begins on

August 13, 2008, and difere~tiates student days from non-studentdays. :
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i

State and Federal'Reauirem~nl$
I.
i

34 CFR Section 300.101 state~ in pertínent part, UA free and appropriate public .
education must be available to ~ii children residing in the State between the ages
of 3 and 21 . . . .. ii '

i

EC Section 56346(t) states in t~rtinent part:
,
i

. - - if the local education agency determines that the proposed
special education prograh component to which ,the parent does not
consent is necessary to provide a free approp~ate public education
to the child, a due proce:~s hearing shall be initiated _ . .

i
!

Findinas of Fact

The District acknowledges it pravided special education services to the student
as a preschool student before t~~e Complainant enrolled him in a private school in
fall 2006. Evidence indicates th.t as a resident of the District, the Complainant
attempted to re-enroll the studeht in the District on September B, 2008. The
emergency infomiation provide~ by the Complainant to the District is undated.

i
,

The informal conference meetir~ report of September 10, 2008; does not provide
an offer of interim placement an~ services .and recommends assessments to
determine the student's currnt educational needs in the cognitive, academic,
speech, OT, and social-emotior~1 areas. Evidence also indicates that the
District's October 17, 2008, offe~ of an interim special class with the related
services of small group speech ~erapy for 30 minutes twice weekly and small
group OT for 30 minutes once \iteekly was not consented to by the Comp!ainant.i '

i

The November 13, 2008, IEP, c.pntinued on November 25,2008, offers the
student 300 minutes per day of ~pecialized academic instruction and language
and speech services for 30 minLles twice per week.. !
The Distrct's October 17,2008. ¡Offer of an interim ofr of a FAPE was made 37
days following September 1 0, 2~08. The Distnct calendar indicates that between
September 10, 2008, and Octobi:r 17,2009, counting only student days, therewere 5.6 student weeks of schooL. .

!i .
Evidence indicates that the corrt' lainant did not consent to. the Districfs offers of
a FAPE made October 17, and. r ovember 13 and 25, 2008, until
January 9,2009. and that the Dr trict failed to file for due process pursuant to EC
Secton 56349(f)~ Evidence ind:bates that the student began school on
January 21,2009. Betwen Sep~ember 10, 2009, and Januaiy 21,2009, there
were 14.6 weeks of school. !
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Page 8 of 9 '

Conclusion
i

i

The District failed to meet the r~quirements of 34 CFR Section 300.101.
Evidence indicates that the Dis'!rìct, aware that the student required special
education and related services,! failed to make an ofer of a FAPE for 37 days
following September 10,2008 the first documented attempt to consider is the
students re-enrollmentin the D¡~trict. Evidence also indicates that after the
Complainant declined to conse~t. to offers of å FAPE made on October 17 and
November 13 and 25, 2008, th~ District failed to file for due process pursuant to
EC Section 56346(f). Evidence ~ndicates that the student was not provided a
FAPE for a total of 14.6 weeks '~etween September 10. 2008, and January 21,
2009, when the student began rlceivìng services. The District Is out of
compliance. L '

PAGE 11/12

REQUIRED CORRECTIVE ~CTIONS:

Alleaatìon One:
i

1. On 'or before April 15, 20h9, the Superintendent shalt send a
memorandum to the Djrettor of Special Services that includes: (1) the
District's directíve that st~iff comply with EC Section 56321 (a); (2) the text
of EC Section 56321 (a); ánd (3) an explanation of the specifc process for
ensuring compliance wiH ECSection 56321 (a). The memorandum shall
indicate when an assessrr,ent is requested, the parent/guardian shall be
given in writing, a propos~d assessment plan within 15 days of the written
referral for an assessmerlt or a formal prior written notice letter containing
all of the essential eleme1its specifie in 34 CFR Section 300.503(a). The
memorandum shall ackn~wledge that the assessment process is initiated
when any request, writterlor verbal, is made. Acceptable evidence would
include a copy of the mertorandum signed by thè Superintendent and
addressed to the Director: of Special Services.

i
I

Alle9ation Three
,

2. On or before May 15, 20cj, the District shall provide evidence that it has
reìmbursedthe Complain~nt for compensatory services of up to 28 hours
of one to one specialized ~cademic service provided by a special
educa~ion teacher, and up to 5.5 hours of speech and language services
provided by a licensed sp~h therapist. The special education teacher
and speech therapist sha!~ be qualifed in accordance wit Title 5
California Code of Regu/dlons Section 3001 (y). Accetable evidence
would include a letr fr~ the district Indicating the number of hours of
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specialized academic selices and speech and language services that
have been reìmbursed ard a copy of the check for the reimbursement.

,

3. The District shall also pr~vide evidence on or before May 15, 2009, that a
compensatory service pl~n has been developed and incorporated into the
student's IEP to provide ~3 hours of one to one specialized academic
instruction and 14.5 howls of speech and language services, less the
number of hours of eachiservice to be reimbursed to the Complainant.
Compensatory services iinay be provided after school, on weekends and,
in whole or in part, by a ~onpublic agency(ies). The plan for compensatory
services shall name the provlder(s), beginning date, frequency, length of
sessions, and location oflservìces. Acceptable evidence would include a
copy of the IEP, consent~d to by the Complainant that íncludes the
compensatory service pliaii.

PAGE 12/12

User


