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: 8. Local educational agencies must ensure that a continuum of prograni options
" is available to meet the needs of individuals with exceptlonal needs for special education and
related services. (Ed. Code, § 56360.) .

9. Basod on Factual Findings 29-30 and Legal Conclusions 1-4 and 8, the District
did not procedurally deny Student a FAPE by failing to consider a continuum of placement
options. The law requires only that a continuum must be available, not that the IEP team
must consider a continuum for-each pupil. Moreover, Student’s December 2007 IEP team
considered more than one option on the placement continuum. Thus, the District’s failure to
consider an NPA placement for Student did not violate this procedural requxrement, and thus
there was no procedural denial of FAPE on this basis. '

Did the District procedurally deny Student a FAPE by pre-determining that S ludent would
not be offered a placement in an intensive one-to-one ABA/DTT program prior to his :
September 10, 2007 and October 22, 2007 IEP meetings? ,

10.  Based on Factual Findings 16-28 and 31-33, and Legal Conclusions 1-6, the
IEP team members did not need to discuss all placement options at the September and
 October meetings, because the IEP team’s FAPE offer for the 2007-2008 school year had not
~ yet been determined. Hence, no procedural denial of FAPE due to predetermination
occurred in September or October 2007, and therefore no procedural denial of FAPE

occurred at that tuno

Did the Dlstnct deny Student a FAPE by failing to oﬁ'er hima program with intensive one-
to-one ABA/DTT services?

11.  Based on Factual Fmdmgs 16-28 and 34, and Legal Conclusions 1-4, it is
unnecessary to address Student’s substantive claims regarding denial of FAPE related to that
placement offer. Even if that placement offer was substantively appropnate the offer was

evertheless a denial of FAPE because the IDEA’s procedural requxrements were not met.

Did the District fail to develop an appropriate FBA with an appmpriate behavior support
- plan?

. 12. }In the case of a child whose behavior impedes his or her learning or_that of

. others, the IEP team must consider, when appropriate, “strategies, including positive
behavioral interventions, strategies, and supports to address that behavior.” .(20 U.S.C. §
1414(dX3)BXi); 34 C.F.R. § 300.324; Ed. Code, § 56341.1, subd. (bX1).) If an FBA is used .
to evaluate an individual child to assist in determining the nature and extent of special .
education and related services that the child needs, the FBA is considered an evaluation
under federal law. (Letter to Christiansen, 48 IDELR 161 (OSEP 2007.) Consequently, an
FBA must meet the IDEA’s legal requirements for an assessment, such as the reqmrament

. 'that assessment tools and strategies provide relevant information that directly assists in

- determining the educational needs of the child. (34 C.F.R. § 300.304(¢X7).)
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. 13.  Based on Factual Findings 35-39 and Legal Conclusion 12, the evidence did
not establish that the District’s FBA was appropriate. The District’s FBA did not clearly
state the functions of the problem behaviors, and portions of the FBA’s Proposed Treatment
Plan did not follow the ABA principles or otherwise appeared ineffective. Therefore, the
District’s FBA was not appropriate and did not sufﬁcxently fulfill the requirement of
providing relevant information to assist the IEP team in determining Student’s educational
needs related to decreasing his problem behaviors. Because the FBA and its Proposed
Treatment Plan was inappropriate, any resultmg BSP lxkely would have also been -

‘inappropriate.

Did the District fail to conduct an appropriate speech-language asse.mnent which fallure
. denied Student a FAPE and entitles Parents to an IEE?

14.  Among the legal requirements regarding for an LEA conducting an assessment
is the requirement that the pupil must be assessed in all areas related to the suspected
disability. (Ed. Code, § 56320, subd. (f); see 20 U.S.C. § 1414 (b)X3).) Special attention
shall be given to the umque educational needs including, but not limited to skills and the -

- need for specialized services, materials, and equipment consistent with guldehnes for pupils
with low incidence dxsabxhtzcs ¥ (Ed. Codc, § 56320, subd. (g))

_ 15. . AnIEE is “an evaluation conducted by a qualified examiner who is not
employed by the public agency responsible for the education of the child in question.” (34
C.F.R. § 300.502(a)X3)(i).) To obtain an IEE at publi¢ expense, the parent must disagree
with an assessment obtained by the public agency and request an IEE. (Ed. Code, § 56329,

© subd. (b); 20 U.S.C. § 1415(b)(1); 34 C.F.R. § 300.502(b); see Ed. Code, § 56506, subd. (c).)

- Following the parent’s request for an IEE, the public agency must, without unnecessary -

' dclay, either: (i) File'a due process complaint to request a hearing to show that its assessment _
~ is appropriate; or (ii) Ensure that an mdependent educational assessment is provided at public
expense, unless the agency demonstrates in a hearing that the assessment obtained by the
parent did not meet agency criteria. (Ed. Code § 56329, subd., (b); 34 CF.R. § 300.502
(bX2).) If the final result of the due process hearing is that the public agency’s assessment is
appropriate, then the pareént maintains the right for an independent educational assessment,
but not at pubhc expense. (Ed. Code, § 56329 subd. (c) 34 C FR.§ 300 502 (b)(3))

' 16, Basedon Factual Fmdmgs 40-45, and Lega.l Conclusions 14 and 15, the
District conducted an appropriate specch-language assessment of Student. The November
2007 evaluation assessed Student in all areas of suspected disability related to his speech and
language needs, and accurately identified his needs and abilities at that time. Based on :
Factual Finding 52 and Legal Conclusion 15, because the District’s assessment was
appropnatc Studmt is not enuﬂod to an [EE at public expense in spoech and language _

1 “T.ow incidence dunbxlxty" means a severe dxsablmg condition of hearing impairment, vision nnpmrment, '
mdsevercorthopedscunpcmnem.ormyoombmnuonthemot (Bd. Code, § 56026.5.) - ' .

/

21




. Thursday 28 of Aug 2008, Faxination ->  Page 23 of 27

Did the District deny Student a FAPE by failing to aﬁér him appropriate speech-language
. serwces7 a

'17.  The substantive analysis of whether an LEA offered a FAPE mvolves ,

- determining whether the IEP was desngned to meet the child’s unique needs, was reasonably
calculated to enable the child to receive educational benefit, and compomd with the child’s
IEP. (Rowley, 458 U.S. at pp. 206-07.) The IDEA does not require school districts to

_provide special education students with the best education available or to provide instruction
or services that maximize a student’s abilities. (Rowley, 458 U.S. at pp.198-200; see, Seattle
Sch. Dist. No. 1v. B.S. (9th Cir. 1995) 82 F.3d 1493, 1500.) School districts are required to
provide only a “basic floor of opportunity” that consists of access to specialized instructional
and related services which are individually designed to provide educational beneﬁt to the

student ‘(Rowley, supra at p 201.)

' " 18. To dctcrmme whether the District offered Studcnt a FAPE, the analysis must
focus on the adequacy of the District’s proposed program. (Gregory K. v. Longview Sch.
Dist. (9th Cir. 1987) 811 F.2d 1307, 1314.) The Ninth Circuit has also endorsed the ‘

“snapshot™ rule, explaining that the actions of the school cannot “be judged exclusively i in
" hindsight...an IEP must take into account what was, and what was not, objectively
" reasonable when the spapshot was taken, that is, at the time the IEP was drafted.” (ddams v.
State of Oregon (9th Cir. 1999) 195 F.3d 1141, 1149 (cntmg Fuhrman v. East Hanover Bd. of
Educ (3d Cir. 1993) 993 F.2d 1031,1041).) .

19.  The IDEA requires that an eligible student receive related services, such as
transportation and developmental, corrective, and other supportive 'services,' “as may be
required to assist a child with a disability to benefit from special education.f’. (20US.C. §
1401(a)(26).) In California, related services are called designated instruction and services
(DIS), which must be provided if they may be required to assist the child in beneﬁtmg from

special educatxon (Ed. Code, § 56363, subd (a).)

20. - Based on Factual Findings 46-50 and Legal Conclusions 1-2 and 17-19, the
- District’s November 2007 offer of speech-language services, mcluding consultation and-
* individual therapy was appropriate. _ _

Are Parents entitled to reimbursement for an IEE in the area af "functional behavior becau.n:
(A) Parents properly requested an IEE and the District failed to file for due process without
unnecessary delay; or (B) the District inproperly attempted to limit Parents’ choice of -
assessors for the IEE?

21.  Based on Factual Findings 51-52, and Legal Conclusions 12-15, Patents are’
entitled to reimbursement for the IEE in the area of functional behavior because the District’s
FBA was not appropriate. Ms. Miller and Ms. Morrison of Imagine Consulting conducted an

appropriate independent FBA, and Parents are entitled to reimbursement from the District for
- that independent FBA in the amount of $2,298.75. Because Paronts are entitledto
reimbursement on this basis, this Decision need not address the questions of whether the
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. District is obligated to reimburse for the IEE due to a failure to timely file for due process or
an improper attempt to limit Parents’ choice of independent assessors.

Compensatory Education

22.  Appropriate equitable relief, including compensatory education, can be ,
awarded in a due process hearing. (Schoo! Comm. of Burlington v. Department of Education
(1985) 471 U.S. 359, 374; Student W. v. Puyallup Sch. Dist. (9th Cir. 1994) 31 F.3d 1489,
1496).) The right to compensatory education does not create an obhgatlon to automatically
provide day-for-day or session-for-session replacement for the opportunities missed. (Park,
supra, 464 F3d at P 1033 (cmng Student W v. Puyallup Sch. Dist 31 F.3d at 1496).)

23. Based upon Factual Findings 16-28 and 58-64, and Legal Conclusions 1-4, 7,
and 22, the District shall provide Student compensatory education by funding his placement
in an intensive EIBT program delivered by a state-certified NPA for a minimum of 30 hours
per week of instruction. This program may bé delivered through either an in-hiome model or
- school-based model, but shall include data collection, regular staff meetings, qualified staff,
aide supervision, and consultation with Parents. Student’s OT and speech-language services
* * may be included within the 30-hour per week minimum. Whether Student needs and can
. tolerate more than 30 hours per week shall be at the discretion of the NPA’s educational
professionals involved in Student’s program, but under no circumstance shall the District be

required to fund a program for more than 40 hours per week.

DISTRICT'S ISSUES

Did the District offer Student a FAPE for the 2007-2008 school year, so that the propased
~ IEP may be zmplemented over Parents’ abjections? _ _

24, Bascd upon Factual Fmdmgs 16-28 and chal Conclusions 1-7, the District
procedurally denied Student a FAPE as of December 5, 2007, by refusing to allow the
- meaningful participation of Parents in the IEP process regarding consideration of Student’s
placement for the 2007-2008 school year. Because of this proceduml denial of FAPE the
) proposed IEP cannot be implemented over Parenfs’ ob_;ocuons '

Dtd the District conduct an appropriate speech-language assessment af Student?

25. Basedon Factual Findings 40-45, and Legal Conclusnons 14-16, the District.
conducted an appropriate speech-language assessment of Student. The November 2007
evaluation assessed Student in all areas of suspected disability related to his speech and
language neods, and accuratély identified his noeds and abilities at that time.

Is the District entited to condict a PECS assessment of Student?

26.  Generally, an LEA must have the parent’s or guardxan ] oonsont pnor to
conduotmg an assessment. (20 U.S.C. § 1414(a)(1XCXi); Ed. Code § 56321, subd. (c))
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However, an LEA can overcome a lack of consent for an evaluatxon by establishing at a due
process hearing that an assessment is necessary. (Ed. Code §§ 56321, subd. (c), 56506, subd.
(e); 20 U.S.C. § 1414(a)X1)XCXii); 34 C.F.R. § 300.505(b).) Parents who want their child to
receive.special education services must allow reassessment if conditions warrant it.
(Gregory K. v. Longview School Dist., supra, 811 F.2d at 1315; Andress v. Cleveland

Independent. School Dist. (5th Cir. 1995) 64 F.3d 176, 178.)

27.  Based on Factual Findings 54-57 and Legal Conclusions 14 and 26, the
District is entitled to conduct a PECS assessment of Student. Communication is an area of
disability for Student, and an assessment to determine his PECS level is warranted.

Are Parents entitled to an IEE in the area of. speech-language?

28.  Based on Factual Find'mg 53 and Legal Conclusions 14-16, Student is not
entitled to an IEE at public expense in speech and language because thc District’s assessment

was appropriate.
Did the District conduct an appropriate FBA?

29.  Based on Factual Findings 36-40 and Legal Conclusions 12-13, the District
did not conduct an appropriate FBA. Because it lacked sufficient data, did not follow ABA
principles regarding replacement behaviors, and did not clearly state the functions of the
problem behaviors, the District’s FBA was not appropriate and did not sufficiently fulfill the
" requirement .of providing relevant information to assist the IEP team in determining
Student’s educational needs related to decreasing his problem behaviors.

Are Parents entitled to reimbursement for an IEE in the area of fimctional behavior?

- 30. Based on Factual Findings 51-52, and Legal Conclusions 12-15, and 21,
Parents are entitled to reimbursement in the amount of $2,298.75 for the IEE in functional
behavior conducted by Ms. Millpr and Ms. Morrison of Imagine Consulting.

ORDER -

1. Within 45 days of the date of this Decision, the District shall reimburse
Parents in the amount of $2,298.75 for the IEE in functional bchavmr conducted by Lmdsay

, Mxller and Katxe Morrison of Imagine Consultmg

2; The District may conduct a PECS assessment pursuant to the December 14,
2007 proposed assessiment plan. Paxcms shall make Student reasonably available for the

assessment.

3. As compensatory education, the District shall fund Student’s placement in an
intensive EIBT program delivered by a smte-cert:ﬁed NPA for a minimum of 30 hours per
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week of instruction during the 2008-2009 school year, including the 2009 ESY. This
program may be delivered through either an in-home model or school-based model, but shall
include data collection, regular staff meetings, qualified staff, aide supcrvxston, and
consultation with Parents. Student’s OT and spcech—language services may be mcluded
thhm the 30-hour per week minimum.

4.  Whether Student needs and can tolerate more than 30 hours per weck shall be
at the discretion of the NPA’s educational professionals involved in Student’s program, but
under no circumstance shall the District be required to fund this program for more than 40

hours per week.

5. - Within 35 days of the date of this Decision, the IEP team shall convene to
develop Student’s IEP for the 2008-2009 school year in conformity with this Decision.
Student’s attendance at the NPA EIBT program shall begin no later than 45 days from the
date of this Decision. The District shall provide timely advance notice to all IEP team
members of the date and time of the IEP mecung .

6. Parents and their representatives shall cooperatc with the District regarding
scheduling the IEP meeting, developing the IEP, and arranging for the NPA placement.
Parents shall also comply with the NPA’s requirements for parent participation in the EIBT
program, consistent with the parent obligations identified in the EIBT PPGs.

PREVAILING PARTY

Pursuant to California Education Code section 56507, subdivision (d), the hearing
decision must indicate the extent to which each party has prevailed on each issue heard and
decided. The following findings are made in accordance with this statute: The Student
prevailed on Student’s Issues 1(A) and 3, and on District’s Issues 1, 5, and ‘6. The District
prevailed on Student’s Issues 1(B), 1(C), 4, and 5, and on District’s Issues 2, 3, and 4.
Because this Decision did not reach Student’s Issues 2 or 6, neither pnrty prevailed on those

: lssues
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RIGHT TQ APPEAL THIS DECISION
The parties to this case have the right to é,ppeal this Decision to a court of competent

jurisdiction. If an appeal is made, it must be made within ninety days of rccelpt of this
decision. (Ed. Code, § 56505, subd. (k) )

Deted: August 28, 2008
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